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Arising out of Order-in-Original No_SD-04/05/AC/2015-16 Dated 20.08.2015,

Issued by Assistant Commissioner, Div-lV, Service Tax, Ahmedabad

-8 ardierat &7 FM ©F ual Name & Address of The Appellants

M/s. Shri Rameshbhai K Panchal Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

1 3o, SIS Yob U AR ey ATTRIeRoT BT 3rdiet—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

forcir T 1994 @ UIRT 86 @ ST TG Bl I & URY BT ST Hebei—
Under Section 86 of the Finance Act 1994 an appeal lies to :-

qfgm et dio W1 Yep, SIS Yob U4 HaTeR sndfield SImmiieRer 3. 20, Y Aed
TIRICE HRTSTS, HETofl TR, JEHIAIG—-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Flnance ‘Act 1994 to the .

Appellate Tribunal Shall be filed in quadruplicate in Form S. T.5 as prescribed under Rule
9(1) of -the Service Tax Rules 1994 and Shall be accompanied by.a copy of the orderl
appealed.against (one of which shall be certified copy) and " should be accompanied by al
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of ‘service lax & interest demanded & .

penalty levied is is' more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10 OOO/-~
where the amount of service tax & interest demanded & penalty levied ‘is more than’ [ifty
Lakhs rupees, in the. form of crossed bank draft in favour of the Assistant Reglstlar of the
bench of nominated Public Sector Bank of the place where the bench of Tribunal is'situated.

(iii) Al @ ig9s @Y wivi 86 'rl?l GU-gRe v u) @ (’;l'\’l"l'('l ":.si'illu diaiih
RMamadl; 1004 & Frer o 2u) @ sicda Palfa wid vadi-z § &) @ udh vd owd
Ay, el gearg g @ifle) & ander o) ufrdl (OIA) w1 simfory ul gih) aie s
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(|||) ' The appeal under sub section (2A) of the section 86 the Finance Act 1994; shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
- which shall be a certified copy) and copy of the order passed by.the Addl. / Joint or Dy.

{Asstt. Commissioner ‘or 'Superintendent of Central Excise & Servnce Tax (Ol0O) to apply to
the Appellate Trlbunal ' . :
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2. *One copy of apphcahon or O.L.O. as the case may be ancl the order of ‘the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise: as prescubed under
Schedule-l in terms of the Court Fee Act, 1975, as amended. - S :
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3. ‘ Attgntion is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
(iy ~ ~amount of erroneous Cenvat Credit taken, :
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

<= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

A1) za wes 9, o8 e & ufer 3rher TfrEoT 3 WHET TRl ek YT e AT TUS
Ryafeset g &Y AfT REU 91T ok & 10% SpTerTeT WX 3R St thael gug R g & avs &
10% 99Tl U T ST Feneh! €

4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

Shri  Rameshbhai K Panchal, Luharwas, Kanbha, Ta-Daskroi,
Ahmedabad (hereinafter referred to as ‘appellant’) has filed the present
“appeal against Order-in-Original No. SD-04/05/AC/2015-16 dated
20.08.2015 (hereinafter referred to as ‘impugned order’) passed by the
Assistant Commissioner, Service Tax, Division-IV, Ahmedabad (hereinafter

referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellant is engaged in
providing the service of ‘Manpower Recruitment & Supply Agency’ and
supplies labourer/ worker to customers. During the course of audit of the
records of M/s. Anup Engg. Co. Ltd., Odhav, it was noticed that for the period
from April 2008 to March 2009, the appellant had supplied labours/ workers
to the above mentioned factory for attending various works, related to
manufacture of final products, on contract basis. However, on further
scrutiny it came to light that the appellant did not discharge his Service Tax
liabilities. Accordingly, show cause notices for the periods April 2006 to
March 2011, April 2011 to March 2012 and April 2012 to June 2012
amounting to <12,60,598/-, ¥3,09,114/- and ¥84,003/- respectively, were
issued. As the issue was of periodical nature, the information for the further
period July 2012 to March 2013 was called for and it was found that the
appellant had continued the same practice of providing the service under
Manpower Recruitment & Supply Agency to M/s. Anup Engg. Co. Ltd., Odhav
and not discharging. the Service Tax liable .on the service rendered.
Accordingly, a show cause notice dated 12.09.2014 was issued to the
appellant which was adjudicated by the adjudicating authority vide the
impugned order. The adjudicating authority, vide the impugned order,
confirmed Service Tax of <69,439/- under Section 73(1A) of the Finance
Act, 1994. He also ordered for the recovery of interest under Section 75 of
the Finance Act, 1994 and imposed penalties under Sections 76, 77, 78 and
70 of the Finance Act, 1994.

3. Being aggriéved with the impugned order, the appellant filed the
present appeal. The appeliant stated that he denies all allegations imposed
vide the impugned order. The appellant further argued that he is not
providing the services of Manpower Recruitment & Supply Agency but carry
out work at the premises of M/s. Anup Engg. Co. Ltd. on principal to principal
basis. That, the appellant was carrying out job work on kg rate basis at the
site of M/s. Anup Engg. Co. Ltd. The appellant, in support of his claim, has
relied upon the case laws of S. S. Associates vs. CCE, Bangalore, Divya
Enterprise vs. CCE, Mangalore and Ritesh Enterprise vs. CCE, Bangalore. The
appellant has also stated that the entire demand_l_t\ e barred. The issue
covers the period from 01.07.2012 to 31. 03/?2013?

was issued on 12.09.2014. The show cause notlce has rnvoked extended
period of limitation alleging that the ap ellan Y has suppressed the

O / -
.«,'.‘

N e/show cause notice
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information from the department. But there is no suppression or willful
wrong statement on the part of the appellant. That, the appellant has clearly
indicated his transaction in TDS certificate, Income Tax return and financial
statement. They have further urged that penalty under Section 78 of the
Finance Act, 1994 cannot be imposed in the present case and also requested
to delete the penalty under Sections 76 of the Finance Act, 1994 stating that

penalty under Sections 76 and 77 cannot be simultaneously imposed.

4, Personal hearing in the case was granted on 05.04.2016 wherein Shri
Vipul khandhar, CA, on behalf of the appellant appeared before me and
reiterated the contents of appeal memorandum and submitted a synopsis
containing Circular No. 190/9/2015 dated 15.12.2015.

5. I have carefully gone through the facts of the case on records,

grounds of the Appeal Memorandum, the Written Submission filed by the
appellant and oral submission made at the time of personal hearing. To begin
with, I take the first contention of the appellant pertaining to whether the

appellant was actually engaged in the service of manpower supply or

- carrying job work on kg rate basis at site. In this regard I agree with the

adjudicating authority that the appellant was involved in a contractual work
with M/s. Anup Engg. Co. Ltd. The appellant’s contention that he was having
a relation under principal to principal basis with M/s. Anup Engg. Co. Ltd. is
not supported by any documentary evidence. Simply stating that he was not
a labour supplier but doing job work on kg rate basis at site does not suffice
the purpose of the appellant and it seems to be a mere afterthought on his
part. The adjudicating authority has categorically stated that the entries
found in the ledger of M/s. Anup Engg. Co. Ltd. have been shown as ‘Labour
Charges’. Thus, the case laws cited by the appellant do not hold any ground
as they discuss the issue of job work and not Manpower Recruitment &
Supply Agency. As regards to his argument that the issue is revenue neutral,
the appellant has not submitted any evidence before me to support his claim
and therefore, I do not agree to this.

6. As regards the issue that the show cause notice is hit by the law of
limitation, I would like to discuss Section 73 of the Finance Act, 1994 wherein
it is stated that the period of eighteen months is the ' normal period of
limitation® in the service tax law. Now if we consider that the ST-3 return for
the period 01.07.2012 to 31.03.2013 would have been filed by them on
25.04.2013, it can be very well seen, by considering the dates of submission
of ST-3 return that the show cause notice is well within its time period of
eighteen months as per Section 73 of the Finance Act, 1994, Therefore, the
argument of the appellants that the show cause notice is hit by the law of
limitation, under Section 73 of the Finance Act, 1994, is not acceptable to
me. Further, regarding his argument that no suppression can be invoked as
he has clearly indicated in TDS certificates, Income Tax returns and financial
statements I wouid Ilkipt@“'qyote;&\ﬁé judgement of Hon’ble CESTAT, Mumbai
in the case of M/s. Dalghl K‘ar.a‘rla Ltd vs. CCE, Pune-I where the Hon'ble

(74
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CESTAT, Mumbai proclaimed that;

“....if some information is available in various reports and

returns which are to be formulated in compliance to other

statutes, it does not lead to a conclusion that the utilization

of credit for the activity of renting is known to the

Department. The Department is not supposed to know each

and every declaration made outside the Central Excise and

Service Tax law. Even if the Financial Report is available to

the audit, the same is meaningless in the sense that it does

not indicate that input Service Tax credit utilized to pay the

tax liability on such renting of property. The appellant’s

argument on limitation is rejected.”
7. In view of the above, I first of all uphold the levy of Service Tax as
confirmed by the adjudicating authority vide the impugned order. Regarding
the interest under Section 75 of the Finance Act, 1994, I uphold the same as
the appellant has failed to pay up the Service Tax and is rightly invoked
under the impugned order. Regarding imposition of penalty under Section 77
of the Finance Act, 1994, I uphold the same. As regards simultaneous
imposition of penalty under Section 76 and 78 of the Finance Act, 1994, the
same is not permissible and I would like to quote the judgment of CESTAT,
Ahmedabad in the case of M/s Powertek Engineers vs CCE Daman. In this
case the view of the Hon'ble CESTAT is as below;

“By their very nature, Sections 76 and 78 of the Act operate in
two different fields. In the case of Assistant Commissioner of
Central Excise v. Krishna Poduval - (2005) 199 CTR 58 = 2006
(1) S.T.R. 185 (Ker.) the Kerala High Court has categorically
held that instances of imposition of penalty under Section 76
and 78 of the Act are distinct and separate under two
provisions and even if the offences are committed in the course
of same transactions or arise out of the same Act, penalty
would be imposable both under Section 76 and 78 of the Act.
We are in agreement with the aforesaid rule. No doubt, Section
78 of the Act has been amended by the Finance Act, 2008 and
the amendment provides that in case where penalty for
suppressing the value of taxable service under Section 78 is
Imposed, the penalty for failure to pay service tax under
Section 76 shall not apply. With this amendment the legal
position now is that simultaneous penalties under both Section
76 and 78 of the Act would not be levied. However, since this
amendment has come into force w.e.f. 16th May, 20’6%’5;:?}x %

——F,

cannot have retrospective operation in the absené&. of’ any‘ ‘

(Ee <

specific stipulation to this effect. However, in the /nsta t case
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the appellate authority, including the Tribunal, has cheseh to A
impose the penalty under both the Sections. Since the%Qirf/ty ,,
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under both the Sections is imposable as rightly held by
Kerala High Court in Krishna Poduval (supra), the appellant
cannot contend that once penalty is imposed under Section 78,
there should not have been any penalty under Section 76 of the
Finance Act. We, thus, answer question no. .3 against the
assessee and in favour of the Revenue hl.o/ding that the
aforesaid amendment to Section 78 by Finance Act, 2008 shall
operate prospectively. In view of the above, penalties can be
simultaneously imposed under Section 76 and 78 of Finance
Act, 1994 for the period prior to 16.05.2008 before its

amendment when proviso to Section 78 was added.”

In view of the facts and discussions hereinabove, since the period involved
in the present case is after 16.05.2008 and since penalty under Section 78
has been imposed under the impugned order, I hold that imposition of
penalty under Section 76 ibid is not sustainable in the eyes of law hence I

drop the same.

8. The appeal is disposed off as per the discussion above.

(UMA SLANKER)
COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D.
To,
Shri Rameshbhai K Panchal,

Luharwas, Kanbha, Ta-Daskroi,
Ahmedabad

_Copy To:-

1. The Chief Commissioner, Central Excise, Ahmedabad zone,Ahmedabad.
2. The Commissioner, Service Tax, Ahmedabad.

3. The Assistant Commissioner, system, Service Tax, Ahmedabad

4. The Deputy Commissioner, Service Tax, Division-1V, Ahmedabad.

(\/./Guard File.

6. P.A. File.
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